institutions, those populations likely suffer high rates of sexual violence as well. 5 Despite those well-known and well-worn statistics, university leadership continues to underestimate the rate and amount of sexual violence among students. A 2015 Gallup and Inside Higher Ed anonymous survey of 647 college presidents found that just 32% either strongly agreed or agreed that sexual assault was "prevalent at American colleges and universities." 6 Remarkably, only 6% either strongly agreed or agreed that sexual assault was "prevalent at their institution." 7 The disjunction between those two percentages indicates that even among university leaders who recognize the campus reality of sexual violence, they overwhelmingly view it as some other school's problem to address. It follows from those findings that a mere 4% of those surveyed strongly disagreed or disagreed that their campuses were "doing a good job" protecting women from sexual assault at their universities.
8 Given
It's a true word. If you were raped, you were victimized. You damned well were. You were a victim. It doesn't mean that you are a victim in the metaphysical sense, in your state of being, as an intrinsic part of your essence and existence. It means somebody hurt you. They injured you. And if it happens to you systematically because you are born a woman, it means that you live in a political system that uses pain and humiliation to control and to hurt you. 7. Id. 8. Id. at 19 (indicating that 1% strongly disagreed and 3% disagreed with the statement that "My campus is doing a good job protecting women from sexual assault on my campus").
those attitudes and beliefs, it is not at all shocking that universities throughout the United States-more concerned with marketing than student safety-have "rebranded" incidents of rape as "nonconsensual sex." 9 Against this backdrop, Title IX of the United States Education Amendments of 1972 (Title IX) has become virtually synonymous with campus rape adjudication in the public and legal debates surrounding the contentious topic. 10 Indeed, many have been optimistic that the growing role of Title IX will give universities the push they need to adequately address student sexual violence.
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In evaluating what future course universities should take, this Article attempts to answer an essential question related to Title IX's role in student sexual assault at universities: is it better to improve and universalize student safety and conduct codes or rely on the new Title IX framework that has emerged?
The tentative answer offered is that it is a mistake to solely or primarily depend on Title IX to deter and punish offenders in university sexual assault cases. This conclusion is based upon the uncertainty related to various aspects of Title IX doctrine and the regulatory regime that has emerged to enforce the statute. Consequently, this Article concludes Congress should adopt a basic, uniform student safety and conduct code that will cure many of the shortcomings of a legal regime based entirely upon Title IX. This legislation, unlike proposals aimed at merely strengthening the Title IX framework, might potentially avoid some of the backlash that has emerged in the wake of Title IX's growing application in student-to-student sexual assault cases at universities while better addressing the issue.
Section I of this Article discusses the shortcomings of a regulatory and tort regime in addressing university sexual assault cases based upon Title IX. Section II outlines potential legislation for a universal student code of conduct as well as the advantages of such a system versus one 9. See Claire Gordon, 'Nonconsensual Sex': How Colleges Rebranded Rape, AL JAZEERA AMERICA (Apr. 17, 2014, 4:00 PM), http://america.aljazeera.com/watch/shows/americatonight/articles/2014/4/17/nonconsensual-sexwhenrapeisreworded.html (describing how the leading Title IX consultant, Brett Sokolow, made "nonconsensual sex" the new "industry standard" for referring to rape by encouraging its use by universities).
10. 20 U.S.C. § 1681(a) (2012) ("No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance . . . .").
11. 12 As such, Title IX serves as a cause of action for sex discrimination. 13 As a basis for a tort claim, a student or group of students may sue their university for contributing to a hostile educational environment by failing to properly address sexual assault. 14 More recently, the Department of Education (DoE) Office of Civil Rights (OCR) identified Title IX as the foundation for administrative guidance documents specifically targeted at sexual assault in the form of Dear Colleague Letters (DCLs). 15 The regulatory guidance application of Title IX does not necessitate court litigation for addressing instances of sexual violence. 16 It is largely administered through DoE investigations of universities following student complaints made to the DoE.
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These two functions of Title IX potentially raise different concerns about the statute's role in campus sexual assault cases that are sometimes addressed separately throughout this Section. In either form, there are reasons to believe that Title IX is a less-than-ideal vehicle for addressing sexual assault on its own. 
A. Sexual Assault as Sexual Harassment
Many of the shortcomings related to Title IX's application to peerto-peer sexual assault cases arise because the statute, by its own terms, must confront such cases as a form of sexual harassment which, in turn, is a form of sex discrimination. Figure 1 shows how the Title IX framework works in this regard.
Figure 1: Title IX's Application to Sexual Assault Cases
Despite the assumption that sexual assault is a subset of sexual harassment, there are numerous differences between university sexual assault cases and the more typical sexual harassment claims brought under Title IX.
Sex Discrimination
Sexual Harassment
Sexual Assault
Examining the structure of a Title IX cause of action helps to illustrate the sometimes imperfect fit between the statute and peer-topeer sexual assault cases. In 1999, the Supreme Court of the United States, in Davis v. Monroe County Board of Education, set out the elements necessary to establish a claim under Title IX for sexual harassment as:
1. Defendant is a federally funded institution; 2. And had actual knowledge of the sexual harassment; 3. That was so severe, pervasive, and objectively offensive; 4. To which the institution exhibited deliberate indifference; and 5. That the victim was effectively barred the access to an educational opportunity or benefit as a result of the sexual harassment.
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Meeting the latter four requirements is often too high of a bar for plaintiffs in university sexual assault cases.
19
Consider the 2013 case of Carabello v. New York City Department of Education, brought in the Eastern District of New York. 20 The court held that the plaintiff had failed, as a matter of law, to prove that the sexual abuse she suffered supported a legal cause of action even though the defendant, a fellow student, was alleged to have, over forceful and verbal objections, "touched [the victim] all over, including her legs, stomach, and breasts, and bit her on the neck." 21 The court held that, under Davis, the plaintiff would have to have suffered injury akin to penetrative rape for it to meet the severe and pervasive requirement with only a single incident of sexual abuse. 22 It wrote:
18. See Davis, 526 U.S. at 633 (requiring a plaintiff to show "the funding recipient acts with deliberate indifference to known acts of harassment in its programs or activities. Moreover, we conclude that such an action will lie only for harassment that is so severe, pervasive, and objectively offensive that it effectively bars the victim's access to an educational opportunity or benefit").
19 M.H. was not raped, nor did she experience a "serious" sexual assault.
The extent of her abuse consisted of B.P. putting all of his weight on her, touching her breasts, stomach and legs over her clothing, and biting her neck hard enough to leave a mark. Undoubtedly, this behavior is inappropriate and should not to be condoned; however, this conduct does not arise to the level of "sufficiently severe, pervasive, and objectively offensive" as a matter of law.
23
The holding in Carabello has been, unfortunately, fairly typical.
24
As one commentator observed, Title IX doctrine "practically immunizes schools from liability in Title IX suits involving peer sexual harassment in all but the most extreme cases." 25 Even when such lawsuits have been successful, final resolution of the litigation has often been when both the perpetrator and victim have left the university.
For both the Title IX cause of action and the DCL regulatory framework, there is also the very real problem that jurisdiction literally ends at the campus doorsteps. 26 The result of this inherent limitation is that sexual assault victims must show that their abuse deprived them "access to the educational opportunities or benefits provided by the school." 27 This requirement can be difficult for many plaintiffs to meet. If a plaintiff does not show clear evidence of a decline in academic performance due directly to sexual victimization or denial of university services, Title IX might not apply.
Returning to the Carabello case, the court addressed the "educational opportunities or benefits" element as well. 28 The court found that even if the plaintiff's claim met the severe and pervasive requirement, a high burden existed to show actual deprivation of educational opportunities. lens of a Title IX cause of action in cases involving accusations of peerto-peer sexual violence necessitates that plaintiffs surpass these legal bars, a challenge that many claims simply cannot meet.
B. Legal Status of Dear Colleague Letters
In an ideal world, the DCL regulatory scheme would supplement Title IX's cause of action to avoid some of those deficiencies of court litigation. However, the legal status of the DCLs has not been fully vetted in the courts to determine if it can fill the current vacuum. 31 The critical legal question for the DCLs is whether they are consistent with the law and doctrine emerging from the Administrative Procedure Act (APA) and administrative law more generally.
32
Although many associate the APA with formal rulemaking procedures that implement statutes, there is a recognized role for informal regulatory guidance documents like the DCLs as well. 33 The questions that remain are: 1) what force of and role in law does such informal guidance have; and 2) are the DCLs consistent with Title IX and the formal regulations effecting it?
It is beyond the scope of this Article to offer a definitive opinion as to either the best interpretation of the APA or how the courts will actually decide the issue. Rather, my goals here are to establish that there is at least some uncertainty on the questions involved and anticipate the fallout if at least some courts hold that the DCLs are inconsistent with the APA.
The basic argument against a strong legal role for the DCLs is that they are beyond the scope of what both the APA and Title IX would warrant. 34. See Jake New, Guidance or Rule Making?, INSIDE HIGHER ED (Jan. 7, 2016), https://www.insidehighered.com/news/2016/01/07/senators-challenge-legality-us-guidance-campussexual-assault. Quoting a letter from Senator James Lankford, the article explained:
In a sharply worded missive, Senator James Lankford wrote that, while the department's two Dear Colleague letters on harassment and sexual violence sent to institutions in 2010 and 2011 "purport to merely interpret statements of existing law," the letters actually rulemaking without having proceeded with the APA process for formal rulemaking. 35 Several federal congresspersons have made this argument and, depending upon the results of the 2016 presidential election, Congress could enact a law invalidating the DCLs based upon those arguments. 36 However, even if the opposition of legislators goes nowhere, the federal courts could make the same findings and invalidate the DCLs. The very real concern that the DCLs could be summarily discarded is heightened if courts agree with critics that the guidance documents deviate from prior interpretations of the scope of Title IX. Given the paucity of case law in the area and the discretion afforded to judges, such a possibility needs to be considered.
If courts invalidate the DCLs, universities would be empowered to discard the adjudication processes that have emerged since the DCLs were issued. In that case, campuses might revert to a system of justice that is inherently arbitrary and hidden behind closed doors. This scenario may not come to pass, but it is important to consider it. If Congress enacts legislation-examples of which have so far failed to gain traction 37 -that essentially codifies the DCLs, this concern would be well addressed. However, given the difficulty of legislators supporting DCL codification, it might be worth considering alternative legislation, such as that discussed in Section II, which has the same effects with possibly less resistance attached.
C. Conflicts of Interest and Intransigence
University administrators have been reluctant to confront the problem of sexual violence at their schools, which heightens the concerns expressed above. Recent research and events have shown how indifference to sexual violence at universities manifests. For example, I recently completed an empirical study that found the general practice of universities has been to substantially undercount incidents of sexual violence and only make increased efforts toward addressing the problem during very limited periods of heightened government auditing and enacted sweeping regulatory changes without first going through the required notice-andcomment procedures required by the Administrative Procedure Act.
Id.
35 scrutiny. 38 Consistent with my research, Diane Moyer, the Legal Director of the Pennsylvania Coalition Against Rape, gave a shocking and sobering assessment of those in the field regarding the reported number of sexual assaults at universities: "This will sound counterintuitive, but I actually tell parents to send their kids to the college or university with the highest number of sexual assaults reported through the Clery Act, because these schools are probably the most aware of the campus sexual assault problems." 39 Indeed, anyone who believes that universities have been accurately assessing and reporting the rate of sexual assault among students should take a close look at the data produced by Pennsylvania State University (Penn State). As demonstrated in Figure 2 below, Penn State's selfreported rates of sexual assault produced as required by the Clery Act, underwent a remarkable change after 2010. 41 However, a pivotal moment in Penn State's history: the news about Jerry Sandusky's long-term sexual abuse of children broke. 42 As a result of the media coverage and evidence of institutional failure at Penn State, the school received unprecedented regulatory scrutiny as federal officials from the Department of Education transformed the school's compliance practices concerning sexual violence reporting and administration. 43 Under the watchful eye of the federal government, the school reported an astounding 1389% increase in sexual assault rates in a two-year window. 44 Penn State went from a school reporting run-of-the-mill sexual assault rates to rates twice as high as any of the other over-11,000 schools required to report such data under the Clery Act. The reluctance of university officials to properly address sexual assault has implications for determining the desirability of which scheme is chosen to address the problem. If even some universities are engaged in aggressive resistance to federal regulation, the administrative rules chosen need to be clear and specific to ensure compliance.
Thus, the behavior of universities during the last decade should give pause to observers who believe that the Title IX approach to sexual assault is sufficient. Traditionally, Title IX litigation and regulation has been focused on addressing unlawful disparities in athletic departments and sex discrimination in hierarchal relationships. In such cases, the complainant is necessarily in an adverse position to the university because any liability will be borne by the university. Ideally, in a sexual assault case involving two student peers, the university would not need to be aligned with either party. Yet, Title IX forces the issue because any liability will be institutional and not individual.
Consider how a typical sexual assault complaint might proceed as follows according to the terms of the DCLs:
Vaughn reports to the university being sexually assaulted by Devin. Devin denies the allegation. After investigation, a university official will decide whether there is sufficient evidence to proceed with an administrative hearing to determine fault-a difficult decision in a case with conflicting narratives and little else. Assuming there is a hearing and Devin is found to have sexually assaulted Vaughn, Devin will receive some form of sanction (up to expulsion from the university). In response, Devin might file a lawsuit against the university. However, if the hearing finds insufficient evidence to support the sexual assault complaint or if the administrator decides there is insufficient evidence for a hearing, Vaughn might file suit.
Because the university might be sued in either case, likely under Title IX in both situations, it is in a situation ripe with potential conflicts of interest. A litigation-averse university will likely pursue the course least likely to create civil liability. This might include lesser punishment for Devin, assuming Devin will not sue if merely assigned to write a reflection paper. It might decide a hearing only creates a written record to be used against the university in subsequent litigation, and therefore favor resolution without hearing. Ultimately, the university will likely consider its own litigation exposure in a manner that could alter its process and decisions of its employees in particular sexual assault cases. Regardless of the specific risk calculation involved, the DCL process will always exist in the shadow of potential future Title IX litigation.
The fear of lawsuit is certainly an issue in any university resolution of a sexual harassment complaint, but the dynamics are different in student-to-student sexual assault cases. And when universities have a proven record of intransigence in complying with federal laws related to sexual violence, conflicting motivations might be consistently resolved against victims of sexual assault. Title IX and the DCL framework, to different degrees, still afford universities substantial latitude, which might severely limit their utility at many intransigent schools.
II. ADVANTAGES TO SAFETY-FOCUSED CODE
Title IX's role in university sexual assault cases is uncertain and actively evolving. Importantly, it is possible that Title IX need not be applied at all to university sexual assault by and against students. Its role in regards to student-to-student sexual assault cases is a very recent development. 46 For decades, universities addressed sexual assault accusations and punished those found responsible without any acknowledgement of Title IX. 47 The long-standing mechanism used to address sexual assault allegations between students has been and remains student codes of conduct. 48 The use of student codes has left much to be desired and questions remain about their continued utility as well. 49 Well-designed student safety and conduct codes can address many of the shortcomings of Title IX that are hostile to victims of sexual assault. Adjudication can occur through the same process as other student disciplinary matters. This can lessen common objections to Title IX's application to university sexual assault cases and potentially avoid the growing legitimacy concerns and resultant backlash by using the same rules and procedures as would apply in cases such as theft, assault, or brandishing a firearm. This is not to say that student safety and conduct codes in their present form are sufficient. Indeed, there is incredible variation among universities in their codes of conduct. Also, the history of student codes in sexual assault cases is poor. 50 However, legislation, at the state and/or federal level could ameliorate the problems with current student codes. 51 Instead of the various campus safety bills currently being debated, a universal student code would bypass much of the ongoing controversy about campus sexual assault while effectively supplementing the inadequate Title IX regime. The combined effects of Title IX and the new student code legislation would provide a comprehensive policy for campus sexual assault.
52

A. Fair and Consistent Administration
One significant advantage to a universal student code is that the procedures used in all disciplinary matters would be the same. If a student is accused of assault, theft, or even homicide, the university administrative apparatus can address each case using the same rules and procedures. Title IX still provides a baseline to ensure that such rules and procedures are constructed and enforced in a non-discriminatory way. However, the need for a specialized sexual assault adjudication process is eliminated.
This universal quality creates several distinct advantages related to case adjudication over a specialized process directed only at sexual assault. At smaller schools, the number of disciplinary hearings in all types of cases is likely few.
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Substantial efficiency gains can be achieved by using the same resources and personnel for all cases, or at least all cases related to student safety. 54 Beyond the resource savings, repetitive use of similar procedures and people can help to ensure consistency. Tribunals are simply more likely to achieve fair application of the relevant law and rules if they are not convened on an irregular, ad hoc basis. 55 Further, as the present Title IX litigation against universities indicates, a major complaint among plaintiffs from all sides is that the process was not applied in a consistent manner. 56 By establishing a universal system, courts can evaluate those claims with a real baseline for comparison in place. And from the university perspective, a consistent application of rules can insulate its judgments in safety tribunal proceedings.
The desirability of a fair, consistent, and efficient system of university investigation and adjudication is particularly desirable because of the uncertain legal future of the DCLs. Title IX, in its statutory form, gives no guidance at all to universities regarding sexual assault cases. If a court suddenly invalidated the DCLs, there would be a substantial vacuum in federal regulation. A universal student conduct and safety code would, at a minimum, provide a safety net if such a circumstance arose.
B. Legitimacy and Backlash
Perhaps the greatest threat to the Title IX and DCL system derives from concerns about its legitimacy and the current backlash against it. After President Barack Obama, in January of 2014, called for greater efforts to address sexual violence at universities, 57 the response was swift and severe. 58 Political agendas instantly overrode any pragmatic and thoughtful consideration regarding university student sexual assault.
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Emma Sulkowicz, a former student at Columbia University, has become emblematic of the media and social construction of sexual violence at universities. 66 The sixth result is an interview with Camille Paglia, a reactionary social commentator, wherein she heavily criticized Sulkowicz's efforts to raise awareness.
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Among the first page of Google results, only one linked article, from New York Magazine, includes Sulkowicz's side of the story, but it also discusses criticisms of her choices before and after her alleged attack. The incredible backlash embodied in the leading news stories linked through a Google search make it hard to believe Professor Glenn Reynold's claim that: "Americans have been living through an enormously sensationalized college rape hoax, but as the evidence accumulates it's becoming clear that the entire thing was just a bunch of media hype and political opportunism." 69 Indeed, there are far more prominent and frequent media pieces characterizing sexual assault concerns as a myth or hoax, 70 than those engaged in serious discussion about the scope of sexual violence on campus.
A universal student safety and conduct code can help lessen substantial portions of the backlash against the Title IX regulatory regime, at least those portions of it that are not wholly ill-intentioned. By treating sexual assault cases in the same manner as other misconduct violations, objections to DCL-mandated procedures lose force. For example, if a university uses a preponderance of the evidence standard of proof for all disciplinary matters -as has long been the case in schools across the country-there should not be any reason to object to its use in sexual assault cases.
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If the accused are afforded the same rights regarding counsel in all safety and/or misconduct tribunals, the focus on undoing sexual assault case adjudication should dissipate.
C. Overrule or Undermine
Both the doubts about fair administration and substantial hostility can manifest in several ways to undo federal regulation. In its strongest form, backlash could lead to an act by Congress invalidating the DCLs, something that might very well happen if control of the White House shifts in the 2016 election. efforts to undermine federal regulation can emerge if legitimacy questions persist.
For example, judges might consistently hold that campus tribunals finding misconduct lacked basic procedural protections while also ruling against plaintiffs who contend that universities are failing to adequately protect students from sexual assault. The discretion afforded judges makes reaching both of those results, on a consistent basis, well within their power. Indeed, we might be seeing early signs that judges are acting in exactly that manner.
On 74 In the Oregon case, the plaintiff was a victim of sexual assault suing for failure to properly address her sexual assault complaint. 75 In the Rhode Island case, a student punished by Brown University filed suit after the university found he committed sexual assault misconduct. 76 The treatment of the separate Title IX claims raises essential questions.
Judge McShane was very sympathetic to Samuelson's claim and had harsh words for Oregon State University (OSU). This is how the complaint, being reviewed at the motion to dismiss stage, described the essential facts relevant to the Title IX claim:
Plaintiff reported being raped to OSU's sexual assault counselor at OSU's Student Health Services. OSU's sexual assault counselor said to Plaintiff: (a) maybe Plaintiff had said "yes", (b) a rape kit was worse than the assault itself, (c) "these things are hard to prove", (d) it would be blamed on Plaintiff, (e) Plaintiff should not have been drinking, gave her meeting times for Alcoholics Anonymous, and then had no further contact with Plaintiff, and upon information and belief, took no further action. No one else from OSU contacted Plaintiff thereafter about the assault or, upon information and belief, took any other action either. 77 Judge McShane concluded his harsh assessment of OSU's actions in regard to Samuelson with this stinging rebuke:
The university's response to the rapes of Ms. Samuelson and Ms.
[Brenda] Tracy was shameful, woefully inadequate, and will remain a dark stain on the history of the institution. Justice and accountability took a back seat to the outdated notion that "boys will be boys" and the truth took a back seat to the desire to attract donors and talented athletes. 78 Nonetheless, Judge McShane, in dismissing Samuelson's claim with prejudice, took a narrow view of Title IX's jurisdictional limits and found that:
Ms. Samuelson was assaulted not by an OSU student, but by the cousin of an OSU student. Even assuming OSU knew of an "obvious" need for sexual assault training, no one connected to the university sexually assaulted Ms. Samuelson. 79 In contrast, Judge Smith, in the case against Brown University, allowed a student's suit to advance past a motion to dismiss recognizing that the type of evidence to prove the plaintiff's case would likely only be found through discovery:
One particular challenge in these types of cases is that the best information for discerning whether alleged discrimination was based on the plaintiff's gender as opposed to his status as an accused student is generally in the possession of the defendant: namely, what are the overall outcomes of such cases and, more specifically, how have cases been handled in which the accused student is female and/or the alleged victim is male? 80 Regarding the Title IX claim, Judge Smith took a far more plaintifffriendly approach in addressing Doe's complaint. Doe certainly alleged sufficient facts that the tribunal reviewing his case might have reached the "wrong" outcome. However, his contention that the outcome was the product of sex discrimination, necessary for an actionable Title IX claim, was based upon limited factual allegations. Nonetheless, Judge Smith concluded these four facts were sufficient to survive Brown University's motion to dismiss:
 Upon information and belief, one former Brown employee stated that Brown treats male students as "guilty, until proven innocent," that Brown has "loaded the dice against the boys" Notably, none of the facts alleged by Doe were directly relevant to his case. They were based upon second-hand information from anonymous sources, media reports of unknown reliability, and general statements made by employees at Brown University who had no known connection to the tribunal where Doe was found responsible.
Both judicial opinions are well within the bounds of judicial discretion. Indeed, in isolation, they both might reflect the perspectives of most judges handling the disputes. The purpose for comparing and contrasting the two opinions is not to indicate that one, both, or neither is wrong.
Rather, the two opinions highlight the reality that Title IX might actually make it easier for those found to have committed a sexual assault to sue universities than victims of sexual assault. In both instances, a plaintiff will need to show, among other things, that the defendant university had actual knowledge of the sex discrimination that was so "severe, pervasive, and objectively offensive" as to be 81 . Id. at *8-9 (internal citations omitted).
actionable. 82 Those elements are ordinarily met by citing a pattern of sex discrimination similar to that experienced by the plaintiff. 83 In the case of peer-to-peer sexual assault, proving a pattern and knowledge might be very difficult without discovery. As the Samuelson case illustrates, the university almost never has knowledge of the sexual violence between peers until after it has occurred. As a result, the plaintiff's claim arises from the university's subsequent (mis)handling of the reported sexual assault. Because many sexual assaults occur off campus, university plausible deniability is particularly worrisome. Proving that the university had sufficient knowledge and exhibited a pattern of wrongful behavior can be quite difficult in such cases based solely upon information in the public domain.
In contrast, when a student is punished after being found responsible for sexual misconduct during a campus tribunal, the key elements of a Title IX claim are often easier to establish. The university clearly has knowledge of the alleged discriminatory event, which was the finding of a campus tribunal. And information about prior adjudications, while not completely transparent, is often easily available through, as in Doe's case, local media reports and limited public documents. As a result, the structure of a Title IX cause of action, at least at the early stages of litigation, might be more favorable to the person found to have sexually assaulted another student than to the victim of sexual violence.
A student safety and conduct code does not suffer from the same inherent bias. By using the lens of student safety to determine wrongdoing, the university and courts reviewing the university's findings are free to address the basic question of whether the procedures were fair and the outcome just (with or without a standard of deference applied). Title IX, as a means of holding universities accountable for their failure to properly address sexual assault, is still largely untested in federal courts. It would be a horrible twist if the courts primarily used Title IX as a sword against, and not a shield protecting, university victims of sexual violence.
III. CONCLUSION
It is still too early to judge whether Title IX's central role in regards to university student sexual violence will be a net positive. Most Title IX Even among those universities for which the Department of Education has completed its investigations, there is little information or data available to assess whether the regulatory scrutiny will have long-term effects. Litigation of Title IX complaints is even further behind with few cases having advanced beyond initial motions. At this time, then, it is simply impossible to give confident conclusions about Title IX's significance concerning university sexual violence. There also remain questions unresolved by prior Title IX litigation such as whether incidents that do not fit the heterosexual formulation will be considered as "sex discrimination" as required by the statute. 85 As a result, this Article's contentions and conclusions should be read not as condemnations of the Title IX framework. Rather, the arguments herein represent possible concerns that should be addressed either within Title IX's regulatory scheme, court doctrine, or through supplementary legislation such as a universal student safety and conduct code proposed in this Article. Even if all of the fears articulated in this Article are validated, Title IX still has a very important role to play. It can continue to serve as an important safety net in enabling a cause of action when universities exhibit patterns of sex discrimination. It also ensures that the essential civil rights component of sexual violence is addressed.
This Article offers an approach that is not exclusive of, but rather complementary toward Title IX. Just as we must not overlook how sexual violence, and handling of incidents of such violence, implicates civil rights based upon sex, we should not ignore the connections between sexual violence and other actions that threaten student safety. Campus rape should not just be viewed through the lens of sexual harassment law. It is essential that rules governing adjudication and punishment for rape are connected and similar to rules in instances where a student commits murder, assault, battery, or any number of violent acts. By uniting and harmonizing university sexual assault policies with those for other threats to student safety, much of the backlash against such rules might be defused. Further, by focusing on how sexual violence by and against students is not just about a statute that places universities squarely in the role of a defendant in potential future litigation, revived 84 and improved student safety and conduct codes can lessen perceived and real conflicts of interest that emerge among university officials. And given some genuine questions about how courts will rule in regards to the legal status and legal relevance of the DCLs, legislation for a universal student safety and conduct code would ensure legal stability and certainty so that students and university officials can effectively comply with the law.
In the end, in what is surely an unusual desire for an author, I hope I am entirely wrong about what I have argued here. Ideally, Title IX can fulfill its promise in helping to protect students from victimization while providing adequate protections to the accused. And the warts of the current regulatory regime are corrected or overcome. When it comes to sexual violence, though, it is probably best to hope for the best, but plan for the worst. A universal campus safety and conduct code can provide important insurance that a fair and effective legal regime can help protect students at universities throughout the United States.
